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Thiis. newsletter i profsced with the fi-
nancial assistance of vse Swedish Inber-
national Developmen Co-oporation

gressive events whinh we hope
il Firveis & posdvive impa o domen in Sodth
Alrica Wase bieen unfolding in the courm this
year and we are pleased 1o repor some of
thisr latest developments 1o vou 0 g Land-
mark case against the Stete the Comspitutonal &
Court found that the Stawe acied against the
Interim Consiiietion by allawing the release on bail of a s offender who
conraguently abacked a voung woman — Alis Carmichelle, The Carmichelle
judgment will hopelully erssre that decisions w release previcusly con-
virted sex oflenders are made oo the by af informed and competent
deducrions that these individuals pose no danger to sockety. We also Exim-
ine two FiTe Cases dealingowith the sare's dilies o protect victms of
mmnmmmmmhmmm_ﬂ-
ted &8 ambous curige ol e cowr i the matter between the Treatmsm
Action Campaigi aral 1he Government regarding the provision of the drog
Mewiragune 10 HIY positive pregnant mobhsrs.

i the home ram the Gender Prisjest ks saily had (o say goodlye 10
our documentalist. Farahnaar safodien. who managed our Docamentafn
Centre since ggh. Having graduated from the University of the Wespem
Cape with an L8 a1 the end of to01, she i now working s & candidae
attorney. Well dane, Farahnisas

We are proud 1o announce that oar redesiened website 1 up and
rannang. For moee inlormatian on our Project actisities awell o the Com-
murity Law Contre, vishi us af soww communitylawcentre.org.za. We hope
you fined this bssue of Genderbews i be both informatrve and cons e ansd
melcame yoar artickes or updates lor publication.

Phease lewl free 1o contact ms i yos have ary guessons of meed sdidi-
vional indormation on any of the ariicbes leatured in this edition.

ulpiha Geyer, Project Admbnisirator.

Simce e previoes sditbn of GenderNees,
Fulpha Gryer has joined the Gender Project as
Adminisiravor, She has a BA. degree [rom BCT
i English and Social Anthropokgy aml is naw
parsudng her imteress in paychobiogy ihrough
UNISA. inciuding & course on HIV/AIDS Care and



WHOSE CHOICE IS IT ANYWAY?
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THE CTOP ALCT

T Chasicr om Terminanos of Pregnancy
At g2 ol sgah (thee Art) camse imio operas
than on 1 February 1997 The Act allows a
girl or woman 1o scorss [Ermanation of
PrEETAENCY BETVICE MO reques during
the firsi 1z weeks of her pregnancy. The
&t exphicitly promotes the prowvisson of
“mnn-mandaiory and non-directive coun-
selling” belore and after the termina-
tion of & pregnancy. A termination of
pregrancy may only take place with the
infarmed corseni ol the pregnan
waman. In the case of & pregnant w-
o, lsbwever, & docior o midwile must
advise the minor bo consult with ber par-
ents, guardinn or friends before the
pregnancy i ierminated. (The Act de-
firves & mimoe &8 4 person wdes the age
af 18} The At explicitly provides tha
Ao lerminatian of pregnancy sy be de-
nied simply because 8 minor chowe Ao
ti comnsuly her parents of guardians

NEw COURT CHALLENGE

in July 17 three Christian groups in:
chuding the Christian Lowyers Assncia-
thon (CLAY, challerged the Aci. They ar-
yued that the Act violated the right o
life of the foenas and was accordingly
unconstituticnal The govermment op-
el Ahee ScTo0m o Ehe Buarses That, sirde
the right o life dors ol extend 1 &
fostus, the Chrigtian groups had no le-
gl basis for their claim.

Four years |aver, the CLA lasnched
a new challenge 10 the A0 cameTring a
minar's right 1o exercise her choe 1o
ETmiNate 4 pregnancy, The goverament
abjecyed 1o the case on the groumds af it
beineg vagise and cmbarrassing and no
disclesing a cause od action. in june 2ooz,
the CLA resubsminied theeir amenided pa-

pers in this case (Cheistisn Lowyers ds
sedcikran v Mirssrer of Mealth, Bremser
of Gauteny and Nealth MEC Case Mo
720/ 3000, High Court of 54, TP

THEIR ARGUMENT
The CLA argues that & termination of
pregnancy poses adverse shor term
and long-term eflects on the health of
the minor, They luriser argee that, dir-
i pregnancy & wosman and girl s ahal-
iy 1o make an informed decision abouy
wisether or not 1o have an abortion is
adversely affeciad amt she is nof'in po
sitin 1o make an informed decision
about whether or ot 10 have an abaor-
tion. They argue that the best interest
of the minor requires thai -

¥ she be provided with mandatory
coursefling, gusdance and support re-
garding short and long term effects
of a decision to have an abartion.

k 3he be prodecied against these ef-
fecis by requiring comsemt of ber par-
ety before her decision s made, al-
ternatively requiring her to consalt
her parents/guardian belore making
A decision.

b termination of pregnancy be pro-
hilvited where she reluse 1o obiain

consent of her parents guardian or
where conpent is refused.

b there be & mandaory period of re-
fiection berween the decishon i have
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an aborrion amd ihe abortion irseld
% well 3t mandatory post abarteen
counseiling.

THE PROBLEM

The CLA's application doss naf ke inkn
sceauni the real circumstances (aoed
by pregnant miners. Contrary 1o
popular beliel, women under sl make
wii only & small porisos of those samen
wlo access ahborion services, Toung
women aleo often delay sesking an
alsortion unel lnter stages in their preg-
nancy due io the diffioulty in linding &
service provider, obitaining financial
resaurces for the procedure or lack of
recosgnition of the early signs of preg:
nancy.

The Act’s “lailere” to insist on
mandaiory cosmelling and parental
consent provides an important
mechamnism lor miners o access sale
termination of pregnancies insiesd of
iy b g the rowte of dargerows back
street abortsons. Forcing minors (o first
cansull with parenis before making &
decisinn an wheiber or not to have &
termination of pregnancy coubd ofien
prove o big an olstacle lar & minor o
overcome shoubl she desite & legal
termination of pregnancy. The Act's
reguirement of counselling and
imlormed comsent prior (0 8 tErmins
i ghoulbd visen be sdequane
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War and Women:
Counting the Cost

_— 'L
FEL ey

sis- Women's International Cross-

Cultural Exchange (1sis-WICCE], an

action orented women's MO0 la-
cated in Uganda, has published & grig-
ping two-part eaposition of the decade
and a half war in Guha, Uganda. il is
R makn fown in sosthemn Uganda, site:
&l approcimate by zoo km moeh of the
capital Kampala )

‘Wamen s Erperedces of Armed
CornfTicl Stwatrons o Upanda: The case
o vl DasEracT Fpde-rppy and Mevival

imterventional Study of War Afferied

Gulw Disirics, Ugamda” are essentially
two parts of the same report.

Part One examines the effiects of
one of the longest civil conflicts in the
history of Uganda on individuals, espe
cially on women and girts, Tamilies and
poonomy of the reglon has collapsed
while marnage and lamily formation
patserna have been irreversibly alered

The report gives disconcerting
detall, mosily reporied Hﬂliﬂ by
weameen, of hir abduction and rape,
farced marriages and matilation. The
women who sarvived stduction by

duty of lending lor families have either
individually or in growps arganieed seif-
elp activities to support their families
ecanomically.

.« Pagy Twe: The findings of the
carller documentation provess imdi-

© cated a nesd for @0 intervention as a

winy of scentifically analyring the con-
sequences. of war, esperially lor women
and girls. A team of specialigs from
Affrican Paycare Research Organisation
mmdmﬂ
Gynascologists of Uganda (A0GLY and the
Department of Orikopaedics at
Makerere University teamed ug in May
zous writh thedr district -hased counter-

parts in Gulu 1o undertake a one month

process of data collection, This led o
psychological, gynascological and
sargical inierveniion in eMErgency
ciases.

This part af the report defails &
plethora of war-relaved physical, men-
tal and paychological disorders sncoun-
fered in Awer, one of the more than
ihirty camps for imernally displaced

persbrsinGub, | >
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gang rapes, forced pﬂulﬂllqn.
unwanted pregnancies. harsh punish-

 ments and a life of extreme deprivation.

in internally displaced people’s camps
ar so-calbed ‘protected villages.

it is nateworthy than while the
wmmuﬂ-mm
the war trauma and many have Laken
o heavy drinking oul of frustration,
women burdened with traumna and the

Ruth Ojimbo Ochieng * Executive Director of Isis-WICCE _ a3

Mearly everybody interviewed had
experienced al least one event of
tarture. The study revealed that only a
quaner of weEmen survivors caperienc-
ing ellects such as infertiliny, chromic
petvic pain, sexual transmitted infec-
tioms and vaginal tears had accessed &
gualified health worker for their
"’“‘iﬂ-’-— Sexual function was ad-
versely affected, 25T had unstable or
broken marriages and 313 were unable
b k.

The amthors i the repon come o
thee oo lmsion that ibe war has practi:
uhmqhdhﬂuum
They call on civil society in Uganda and
the interAatisnal community o bring
pressure on the warring factions 1o
_hﬂﬂﬂlﬂ.ﬂﬂ:’ﬂﬂ
the vy for nehabilitation of the survi.
wars, Ugandans have o altennative bl
to forge ahead for conflict resolutian
ard peacelul (o caisence.

This report is & ‘musi read lof
NGO, governmsen decislon makers. the

UM apd Bumaniiaran aiganitations,

well as stwdents in development and
i sludies. lnil_lnlﬂtm
the nearly lorgotien wai in the
inter-larusrine regien whers e popi-
lation, ard particularly women, have
ternme pawns 0 a sinisver civil and n-
ternational war game that has no
APRAENT MOLIVE OF reason.

Copies of the reparty are sviilalle From
Isis-WICCE at LWEy per copy.

0. Bon gy Kempala, Upsnda
Tk «eqb-gi- 54 5950 * Fam -anb-i-ti 04
u- iuinEaiarcim. oo ef
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Improving Health Services
for Victims of Sexual Assault:
New WHO Initiatives

Helene Combrinck

he Department of Injuries and
T Violence Prevention aof the

Waorld Health Organisation
IWHO recently imitiated a number of
activities (o strengihen healih servnoes
for victims of sexual violence.

services (o manage the physical and
merial health comeysences of sexual
vialence, (neluding pregnandcy esLing,
STD nesving and prophylaxia, treatmen
of injuries, and psychasocial coumsel-

ling. Health care workers can also |

Tumction & an impartant relerral poni
for ather services that Uhe victim may
med, including 1waema cownseling or
legal adwice services. Specially trained
health siall can collecy amd docament
the evilberae nedenary o establish the
circamstances of the rape. the identity
of the perpetrator, and the conse-
quences ol the evend. Such evidence can
prove crecial for the prosecstion of
cawes ol weneal assanl

However. A gap ¢RI BeTwern 1he

wErvier needs eoperienoed by victims o

sexual vinlence, and the existing lewel
of health services provided in mos
coumrics. The Deparment of Injuries
and ¥iolence Presention, in collabora -
tiom with the WHD's Deparment ol
Gender and Women's Health, is there-
fore currently developing rooks 1o pro-
vide quidance lor coumries an kow they
can improve health services. These
toils will include -

¥ A concepioal poalicy docwment,

which will ourhine the hasic health
sErvior needs of persons whg exps-
rience sevual violence, will inlorm
palicymakers aboul models wed in
diflferent rypes of health systems 1o
ildress sevmal viodende, ard will belp
decision-makers in the health
Ay drskin health policy mersres
that help improve ihe sysiemic
capacity o address the problem ol
seamal viokenoe

b Prorocols for medical manape-
meal These protoools will avsist
health providers in learming shoo)
1he phenomencon of sexual violence,
in addressing the health care needs
presenied by persom whes evperi-
enoed sevasl vislenre, n canrying ol
& forensic examination, snd refer-
ring the client 10 other relevant seryv-
ices they may need.

A lnow ledge an serdce provisian
fowr witims o sexal venberce i e,
particularly mn developing countries, &
wrries of background research projects
are being currently undervay to inform
the content of the policy decument fe-
ferred 10 above, Thiw dudies indhside

PGS ML RN WSV L e "ll'l;'|
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a giobal review of national legislation
o sexual vinlence.

This review of pational legislmion
e weniial vilenoe focuses on seleoed
ooamvtries in five regions, via sab-Saha-
ran Africa, the Middle Easi. India, South
America and Esstern Europe. The
review imvestigates, for example i le
gal rules on the admissibility al
evidence relating to medico-legal
cxaminations {for example, which
priessinnal calegories are recognisd
a8 expert witnesses' )l and whether i
is necessary to show thai the vicim
resisted the artack in order o succeed
with a criminal prosecuiion. These
legall queestions play a significant role in
the matwre amd extend of medico legal
examinaticns. An example: where the
legal definition of rape requires prool
of vaginal penetration (as bs the case in
South African lawl), the
medico- legal examiner muss b rained
apd equipped 10 perform chis fvalua-
TN

The Gender Project kas agreed o
assisn im campiling this legal revies, amd
is currently linalizing the regional
report on Africa, which examines the
law in South Africa. Uganda, Evhiopia,
Ghana and Cameroun. These commries
were selecied on the basis of their le
gal systems, grographic disoribarion
and socio-COMnomic CINTUMSIANCEs.

Fisf e elof malion seill D sebiibs of
e WL D parimens sl Injarees s
Vasbiiee Prewealion il kg wwwy who i
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Providing Options to
Pregnant Women Living

with HIV/AIDS

BACKGROUND
In sl the Treamment Aciicn Campaign

|TAL) imiviaved a campaign calling upon _

the Sputh African yovernment o pro-

\ﬁ.ll'l‘ﬁ“-l'-lmﬁﬂﬂh|
reduce the risk of their habies being |
infected with the virus. Whilst the cam.
paign wars met with opposition from the |

R ol lhn__'ﬂlﬂrmﬂmmﬂrhlm-

munities, health care workers and

trade umions as an imporam public |

halth inervention 1o reduce the risk
ol HIW indesotkon in children

Mosiber- be-child craressission of HIV
during pregnancy, birth or through
breasifecding (MTCT) accowms for mos
HIY infeciions in children. A1 the rooo
lntermatsonal AlDS Conference reports
indicated that & mew drig, Nevirapine,
could reduce the risk of MTCT by 471,
smply by giving one tablet 1o the mather
during birth and ane dosage In syrep
form 1o the baby within 72 hours afoer
birth. The company that mamnsl sooures
Nevirapine simultaneously oflered 1o
donate it io Souh Africa for live vears.

Armed with this mew schentilic in-
fnrmation, activists wrged the govern:
-ment to imphement a naticnal MTCT pre-
vention programme. The government
decided inseead v make the drusg avadl .
alsle @1 vven plloa siees per provinee oos-
ering anly 1o peroent of pregnant vomsen
wha woubd reed i,

Hevirapine was subseguently req-
iseered for prevestion of MTCT. This

Anneke ﬁlﬂmrut

meant that private secior docimr could
prescribe the drag to their patients
where 1his was medically indicaved, Bu
public deciors manside the pilol sies,
coild Aot do e in the sharnoe of a gov-
ernmenl policy authorising sach pe-
scription. The palot sites woak some time
1o start and iy seon became clear tha

milmenl 10 4 mare compeehensive moll-
out of a MTCT prevention programme,
I vhet: ARG O provinge, the Wesr-
ern Cape. rapidly Increased the sies
where Mesirapine would be oflered as
pari of a MTCT prevention programms,
with chear imelramses iowards wo per-
e implemenaation.

Ir st b noded than &t this sage
it was estimated thal o o0 Babies
worubdl be Bsorn with HIV anmsally, Unlor-
winately, insiesd of aking proacive
measares 1o prevent this, the govern-
menl was embirailed in coniroversy anid
its relusal o implement such & pro-
gramme was often coneradicrory and
arguably unreasonable.

GOING TO COURT
It is in chis contest that the TAC ap-
proached the court. & soe was:

¥ Wheiher the respondents {ihe gow-
ermmeni) are entitled o refluse o
wake Nevirapine {a registered drug)
available (o pregnant women whao
have HIY amd who give birth in the

pubdic health sector, in order 1 re-
duce the risk of ransmission of HiV
1o thelr infants, where i the judg-
ment of the gvending medical prac-
vitknner this is medically indicated-
anal

F Whether the respondents are
obaliped. a5 0 madter of law, (o imple-
mednid and et oufl clear tamelrames
Tar a national programme 1o prevent
MTCT, imchuding vodurary oosmseling
aml peitipng, antireiroviral therapy
arud the aptson of @song Formala milk
Tor leeding.

The High Court rubed in levour of
the TAC and the government look the
cose on appeal 0 the Comstitutional
Court. The Coari heard srgument sarly
in May 2004 The main right upon which
the action was based. was section 17 ol
the Constitution. Section rrial provides
that everyone has the right bo have ac-
ced4s b health care services, inclading
reproductive health care. Section a7i2]
provides that the State must take rea-
sonahle legislative and other measares
within iis availabie resources, to achseve
the progressive realaation of these
rights. On the first day of the case, the
TAC organized “Seand up for your rights”
rallies, interfarth services and marches
in solidarity with the thousands of
women and children whose rights were
the subject of the cowrt hearing. In jo-
hamresburg about foeo people marched
ton the Constitwtionsl Couri ssell.




THE JUDGMENT

al prabéem presenced 1o them was whal
shauld happen io those mothers and
iheir habies whio cannod slford sooess
1o private health care and do noy have
access 1o the research and fraiming
sives? The Couwrt accondingly held thas
“pvernment policy was an infllexibie
wne .. and constiteies a breach of the
siate s ohligaions under section iz
pesd with section 70iMal of the Comstl-
ewion. The Cowrt contineed that “im-
plicin im dhis finding is that a palicy of
waiting for & profrected period before
taking a decision on the ase of
Nevirapine beyond he research and
traifiing sibes i alsn mod reasonable
within the meaning of section 172 of
thie Comstitation.”

Thee Comsiitutsmnal Court dedlared
thai sections 7l amd (21 of the Comsei
tution require the gavernmen: (o de
wine and implement within its avaslable
respurces @ comprebensive and co-
ardinated programme o realive pro-
ressnvrly the rights of prepnant wemen
and their pewborn children to have ac-
wess 0 health services: oo combe MTCT.
which musi inclede ressanable
pregrant women for HIV, coumseling
Hi¥-positive prephant women on the
optionm open o hem i pedere the sk

| REPRODUCTIVE CHOICE
For the Constitatianal Cowrt, the crux |

of MTCT, and making appropriate

treatme svailsbie for them for such
PufpdiEL.
The Comsrinsional Court

the government 1o, withoul delay, re-
mave the Fesiriclions that prevent
Keirapine (rom being msde avaslahie
at puibslic howpials and clinics thay are
ot research and tradning sites snd oo
make provision for courselon o pe
vide the necessary coundeling lor the
use of Mevicapine [0 furthes ondered
thal i governmend must lake ressan
able medsures vo improve HIY testing
and counseling [eoilinies.

Due 1o the complezity of the msue of |
beeastFeeding and the lack of salficient
evidence belore it the Courl decided
ot o make a finding on whether the
stane should provide formuls milk with-
ot charge to women, leavireg 18 10 healeh
care workers to sddiess the st dur-
ing ermineselisng. I this regard health care
workers shosild have regard 1o ‘World
Health Orgamisation policies on
breastieeding and infam feeding in HIV-
inferied woamen

Many women whi iook part in e
rallies 2nd campargns that preceded the
Court case and who swhained allida-
vits 1o the Court iell, westilied thad
the righ io b given a chioe in deciding
wihasl e Gr fod B0 uEs NEVITEpERE 1O Fe-
duce the risk of MTCT was fundamen-
ral. Similarly many women wich HIY fedi
that they should be given formuls milk
shoild they choose mot o breastieed
ki babies an well a3 sdditional nurr-
fonal support 1o look alter the well:
being of their children. Health care
workers testilied as 1o Uhe heartbreak
ik i ke that shere are methe
il available 1o provens MTCT, but moa
tering able 10 we i as well as the Sifli-
culey of mot being able to assisl the |
meser much in mainiaining e awn
kealith. The campaigrs by the TAC had
many positive spin-offs — all over the
counary peaple living with HIV AIDS, and
especially women, had the courage 10
wtaned up and ypeak oul aganst discrimi-
ices, Thousends ol people all over South
Alrben wirre given information on HIV/
AlDS. o it can be iransmitied to an
imfant, the need far pesting and
Mevirapine and the sdditional |ssues
peraining to breastfeeding.

SPREADING THE NEWS

The Cowrt specilically stated that the
Jutgment must be communicated fo
health care workers in all public Tacill-

dENDN

ties and 5o the benefsiaries af the pro-
gramme without delay, HI¥/AIDS makes
women more vubnerable amd less in oon-
trod of reprodsnive Secisions. Whilst
ame in loar pregnant wamen who ai-
tenadl amienatal facilities are HIV pasi-
vive, few are aware of their status or
that they can scoess termination of
PICEMATY SETviDEs (6 SErvices [ pre-
e MTCT

The case 4 & signilicant schieve-
meni for wismen §inoe it provides them
immediate by with the right 1o sooess HIY
counseling aml esting services and
HMevirapine. The challenge s o ensure
that (e juckpment is implemenied. Wom-
#n's ability to decide reely and in an
imlormed manner on when and B 1o
lhave children could enabile thess 16 Sl
make chosces absoul many clher aspects
o thenr Lives.

Baurce:

Minister of Healil v Treaimeni Action
Campaign and others CCT B/as pudg-
men (5 July sonzh

B WL CORCOUT oY L

For docements on the cempsign:

http: fivww. tacorg 2a The Cosmimm-
nity Lanw Centre inbervensed @ amicus
curias in the case Bogps/s
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Beyond Carmichele:
Developing the Right to
Freedom From Violence

L AEE RN
T o
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i
he Sourh Arican Corscitaticonal
Court made legal history during
204w weith Fis lardmsark. judgmen

in the case of Carmichede v Miniifer af

Safery and Security amd dnother This

case dealt with a claim by Alix

Carmachede, who had been aiisbed ol

seriously injured by & perpetrator

who was at the time awaiting trial for
rape. In spite of @ previoss convtien
for indecent assault and & history of

winlent srhavious wards women, e

had been released unconditienally on

his own recognizance in the rape
mAner.

M3 Carmichele sued the palice and
proseciution lor their neghigent failure
10 ke proactive seps o protect her
ad @ potential lurther victim. The Con-
srimurional Cour fourd in eer Tavour thn
the state officialy had a legal duty to
take sieps 1o prevent funber viobem
ascvinis bey the: perpetranor, and referred
the maner back to the wial court lor
determination of further issees in the
deliciual claim. The Cape High Couri
ssbsequently heard evsdence i this
matier during May zoez and ullimately
ruled that the stgte was indeed liable

O ol the questions thal came up
afver the Carmuiede case was wheiher
e judgrments implied that all victins
of vigbent crame woubd patentially have
a claim againss ssate officials isuch ay
the police) lor failing 1o prevent the
crime perpeltated againsd them Whils
legal experts poanied owl that the (a1

wariw
11*!
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presemied bry the Carmichele case were
undque and that the case was wnlikely
o oper the Toodgates of litgation’, it
was sl clear that the exact ambin of
ihe positive duties imposed on the state
still had 1o be determined by (e courts
Court and Suprems Cowrt of Appeal re-
e L e P T T
In August 2002 the Ministers of
Safety and Security and of
- Justice fihe defendants in
- Carmichele asked the Supreme
Cowrt of Appeal (o overturn the
High Court judgment on the
grounds that it placed an
mappropriate burden on the
state’, They alleged that the
trial court erved in nat having
comsiderned ghe -l.'HHI'IEI’l’Ht
Mhpﬂn-ﬂm
mﬂtlﬂ:ﬁﬁmﬂ
“
cenily deall with two additional cases
cemtering arownd state dutied o pro-
vide protection againit vialence. Bath
these cases specilically locwsed om the
thaties ol the police relating oo lireanms
Thee lirst Case arose (rom & shoon-
irrg incident i Stellenbosch in which the
aineill, lan Hamihos, was shot by sne
Elna MeArdell and was paralveed from
the chest down, Hamilusn sused the po-
live, ¢labming that rhey had been negli-

~ Helene Combrinck and Raygaanah Barday

e i lailineg 1o investigate MoArdell's
application for & finearm lieence in spie
ol her histery af mental instabdlity,

In his judgment. jooste A) re-
markied that withoud the granting of the
licence MeArdell would ol havwe @0
dquited a lirearm: had she nol sogeined
a firearm sie would nog keve shot and
seriously injured the plainnifl He added
that the podice had a dury 10 investigas
lser application snd imestigaie hee his:
sy af mental instability. The oot also
foaindd thas Hamilton was & “loreseeahle
plaintiii™ in thai he matched the exact
grouping chan McArodeld dishiked

The second judgment of interess |s
the Awnster of Safmie ame Secnwine - e
Duivenboden. The plaintiff, Mr Yan
Durvenboden, wat injured when he &t-
iempied o intervene in a domestic vio-
bence meident imaivung a neghbouring
family. The perpetrator, one Meil
Brooks, was the licensed owner of teo
Tervarma. with which he shot amd killed
his danghier and wife and also mjured
iy Yo Db werilsoden

The hasis of the plainsiTs claim
wars that the police had been negligen
in Failing 1o ke the sieps that were
availabie @ them in law 1o deprive
Bronaks of his firearms helore the rag-
edy. amd thar chis pegligenoe wai the
cauise of the plainrill's being shot,

Leng before the [atal incidenn, e
pelice had information dsan redlecied
on Brooks's [ilness o be in possession
of firesrms. This knowledge armse from




twn occasions when palice officials
were summaned 10 the Brooks home ta
imervene in domestic violence incidents.
Thee comars Tournd, with reference to one
ol thesse incidenis, that far more than a
year prior o the final ragic events &
namber of police officials kad had in-
formanion indicating that Brooks was
unfit o possess a firearm - yet haad
failed 1o take any steps to mitiate the
statutory inguiry imbo his fitness o pos-
sexs firearms. Mo satisfaciory explana-
timn had besen ghven for this failere.

The Supreme Courd of Appeal fourd
that if such an inguiry had been held,
ihere was little doubt that Brooko would
have been found unfiit 10 possess fire-
arms. The court accepted that the
events culminating in the respondent's
bedng shot would have taken a different
course if Brooks hed been denied ac-
oess b ibe two lirearms ihai were las-
Tully im his possession, and thes oon-
claded that the failere 1o conduct the
inguiry was the legal canse of the re-
spondent s iInjuries.

The import of these rwo recem ped.
menis is thal they delineate maore
closely the relationship between the
right to freedom from wiclence as en-
wrenched in sec 2{idch of the Constite-
tlon ard concamiiant dusies on the sute
o ake sieps o provect this right. In
addition, thewe cases provide importart
guidelines for the development of mate
palicies owards the mmplemenanion of
crucial legislation sech as ihe
Domestic Violence Aot and the Firearms
Comtral ke,

figragslisdtdnmpliongd I0ima s,

The judgseears cail be Jooeseed 5
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‘A Little More Comersatiun':
Bail Hearings & Victims of
Sexual Assault

31 P M e e

lmwh

Cenderiipng, the Gender

Propect, #5 & member of the
Consortiom on Vielemoe Agains
Women. s currenlly engaged in 8
Three-year project bo monitor the im-
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pdies are in the event of a reach of

FEFTRETFEFFAE
e
in twrn relying on the prosecution ta
presend sufficiens evidence io enable
the court o make a proper decision to
grve effect o the provistons of secivon
deis of 1hve Crimenad Procedure Act. (This
section allows for the court o ke

- findings, the re-
ImvERTigaTing

 vartous mechanisms that could be put
 im place in arder 1o (scilitee e oom-

g officer and proseamor. These rec-
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RIGHT TO HEALTH CARE

RECENT STUDIES....

¥ Emergency comraceplion is licls
knowm and rarely used by South Al
rlcans accarding b a study by Smi
and others published in Comtrace
How 3000 BBl 333137 Only about
ane in four women atbending public
secior ealth clinias in Sowth Alrica
reparied having heard of emergency
contraception. Few of the women in-
terviewed had ever used the method
whilst mast of the vomen who knew
about emergency contracepiion did
rusl know whether it was offered ai
the fwcility that they wese imier-
viewed AL

# Fewding methad does not allect mor-
tabity of infants of HIV-inlecied
wamen scoarding to s Kenyan sty

Mbori-Mgachs and others published

in ghe Jourma! of the dmerican Medi-
ral Associanon poeod FBELRL L)
g The stusly indicated that HIY-
free survival was significaniiy more
frequent among formuala fed indanis
ol HIV positive women than among
tereastfed inlants. Diarrhea, poes-
menia and malnuirmion were the
meost comman causes of death, bt
. none ocourred more ofien in one
feeding group than in the other.
‘Whilst there were several shormoom
ings o the study, ihe researchers
concluded that “the use of formula

oo prevend HIY-1 tramnsmission can be

4 sale and vinble option even in re-

education, clean water, a supply of
formula and access to health care

are available

Soarry e abvse (heee st S arE-
ctued b Inrernatioral famify Plassing Per

parrrves End 5F Mo g fuee poap  opf-ope

IN THE COURTS....

Emergency coniraception hos been
larmiedd by Arpentina’s Supreme Court.
A narrow majerity of the courm ruled
that the method which has been legal
singe iggh, couses abortion. In inodec-

| sbon, the court defined [ile o beginning

al lertilisation, reversing a previous
imterpretation that life begins when an
embryo fesches the aienus.

Sure. Day-afrer ol oetlawed i dpeniing
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RIGHTS OF COMMERCIAL
SEX WORKERS
IH THE COURTS....

Complied by Anneke '

in June ooz the |olanneshurg High |

Comurt dewlared secvions dsddd i) and )
of Somth Alreca’s Ligusr Act unconstion-
tnal These sectiona prohibat siripping
ai places thay sell alcohol and are fre-
auenily used by police to raid and close
sirip clubs. The Constitwtional Cowrt
st gl give judgmend on this case and
anather case on whether the section in
the Semmal Difences Act thal prohibits
sex for reveard bs constilational
S Chald Sy Tedie @fher Ot Bl
dipwe bew ' oy e sonr. T S
g i cvLi G cogry o Mie OvarT g
AR A D e PR @ DFP CCT 2 vl
Joritaw v EOTT s St e asiained Ao e

mmlﬂﬂnﬂ.llmllm Cowrr  wedanne,  BEpS

s g ral

FROM THE Law COMMISSION. .

The SALC has completed the firse step
im the review ol the sevuad offemnoes leg-
iSlation pertalneng (o sen wirk, & -
su paper was released in August 2004
and submissions are dus by i Doooher
P2,

AL wwhure b
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FAMILY LAW

IN THE COURTS....

* The Nepal Sapreme Court raled in
May 2003 that marital sex withoet a
wile's consent should be considered
rape. The Courl aleo ruled that rap-
mids ol sex workers e given equal
punishiment 1o that of othes rapists

Ssurre. Wepad (et jugment o auriral e

Aavhedd by rophts growps dneiarid W das

A May sess, bripdleew onewarid ser’
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& & jucpe challersged the constinutional
validiry ol sectiond 8 and § of the
Judhpe” Remmneraison snd Comsditions
of Employment Act B8 of mBq. These
sectians provide lor the payment af
beereeling 10 the surviving spouse ol 8
deceaned judge and was challenged
an ihe Basis thar 1hey eecluded all
thiose relatbonships oflbser than ber-
erosexual marriages from the ben-
el sccorded 1o spouses. The South
African Comstitutional Cowrt found
that the sections discriminase agai
pErenes surh & the applicant sn e




banss of senwal oremtstion. The Leg-
isbature has indicated that they m-
tend 1o amend 1Be challenged proy-
floaiin bie vl thae Benelin 1o same-
sen anid heierosrgual pariners

RIGHT TO FREEDOM FROM

VIOLENCE

MEW LEGISLATION....
Dklaboma legislature approved begisla-

IN THE COURTS....

COrganisa bors like the Congress of South
Alrican Traide Ufisosnis Faee e s sed
dewp sulrage ai the lenient sentence
| handed dawn in the Untats High Cowrt

where the relationships are in- | vian thay authorises the chemical cas | 10 Theophelus Miomds Mcudl for the 1ot

tended 1o be lasting. An order was
mathe vy the Court 1o the effect tha
the wecticns are b ke read as though
the [allowing wortds apperesr after the
winril “sposise” — “of pariner in a per-
mANen] sAme-ses parinership in
whulch il partners han underiaken
reciprocal dutles af suppan

Saarre il Miwieer al Juarine and
Gt nimiay! D erdagymeny (07 icm. il

e g fady s, B e T, . S
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off this yrar South Africa wel-
e remains ﬂ'llrlr

tration of serious sex offenders. The
measure permits judges o order chemi-
cal castration [or people convicted of
flmwmﬂmr-eulﬂﬂﬂn
sy Ripead allenders could be suls-
Jet v snrgleal castraion In chembcal
casiration dregs ane used 1o fedeor the
amount of the male hormone 1esosmer-
one the human body produces

Sminar (el 08§ Ladratiend for sy ol
femwiers 25 May ooy mm-::-:r’

Ty r:ii'l!ﬂl‘lii L]
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murder of his domestic worker,
Molmihando Mbovane She was hin wo
hard that she bled o death or alleg-
edly leaving the idove on. Her body was
the dumiped o6 the hanks of & river sev-
crnl kilomeores away, The comrt impossd
asentendr of Rigoisr payabile in inslal-
menis until the end of the year.

|
|
|
| T Moo S o Gy domesrn peviler
|.|Hl__l.—l.

B el w e

TTIITIT

o §00 DIE U8 wed ol o

!.'l?;:|

'lr_ .I:i




UNCHERSTANDING DOMESTIC
HOMICIDE

Ny WEETRalr

BosTou; NOETEIASTERS LSinesioy
Farus, gy

TERM issss g0

The author wriles

about domestic homi:

cide by eaploring the
micradynamics He

conclnibes ihat 1hiere

is & clear link be-

Tween ongoing and -
lite-rhegatening in-

terperuonal siolenon, and micide, He
shiws that men perpeirale more @l
maie momicides than women, b 1hat
there are oaber culnsral and social pat-
terms. He pxamines the Kinchip sysiems
ol wariangs culiwral growps in Americs
(Alrican America, Latin, Caucasian and
Adinn American) and the netares of
Tammilies wise experiemnce domsestic homi-
e,

He concludes howeser that the
micradynamics of inuimate-partner
homicide end fo transcend race. eih-
iy, social class, age and nee gl -
hood charsierstias.

Lastly, he looks at how sgency in-
tervention , and policy initiatives. can
prevent such deaths.

MORE THAN VICTIME- RATTERED
WOMEN, THE SYNDROME SOCIETY
AND THE LAW

Dokaln ALFTANREE Dowws

CHivans: DEmessiTy ol CHMbGn PRV
igah

ISER arsbibings
This boaok seeks o
fimd she best wary o
accept and deal with
the approach o bat-
tered wamen through
& viclimisabion wyn-
drisme. The author srengly sdvocates
morvimg heyond usirg the syndrome s a

G Kencorr Y Consuurant

Iegal delense, pointing ol the damage
such an approach can have on the
women themerlves. e argues chan they
needd o be provected from vialence, bt
they also reeed 1o participace fully im the
disrourse of poliscs amd cinoeshap. He
sisggrss msiead & dilleren way of us-
img existing self -delence law 1o protec
hatiered women.

GEMDER VIDLENCE IN AFEFCA:
AFRICAN WOMEN'S RESPONSE
DFCTMATE GRITN

Losnos | HACHILLLN, 1999
LLLLELST i T
Thiss sreiirsl- hreaking
bk imEroduoTs gen-
der viodence in Al
rica &% a Buman
rights sl develop-
medl issue thal has
een ignored and
minimised by the
wirrhil i larye lor many years. Thie au-
thar urdersiards this siluation o be
the result af gender relatienships at
three levels — the family, the exonomic
wysiem and ihe state. She looks firely
at how vislenoe is manilesied o esch
of these three levels, by describing dif-
Teremt feminist thearies and their ax-
anations for gender wislence. Then
mare signiflicantly, she uses the rest of
the book 1o leok st Alrican women om
agems of change, able to use formal and
informal power strscheres 1o resist gen-
deer violence, and not be victims of vio-
Il abime.

BATTERED WOMEN IN THE
COURTREDOM: THE FOWER OF

JUBICI &L RESPONSES

JamFs Pracia

Boiran: RONTHEASTINN USIVERSATY
PEES, e

15BN sgpsidpneh

Thiks imvestigansen of wiamen, vinlence
and the courts focwses on the courn-

NEW ACQUISITIONS

FOM nEgobiatinn
e L] e aril
Judges, im relagion o
restraining arder
hearings, The au-
e argues that wio-
T e Al FE wOETeT
is placed within the
comexs of gender. class and racial in:
wquality. n his study, he examines (wo
panicular couris in Massacheseis, with
dilfferen racial and economic profiles,
bt whiere violence againsl women is
regarted wrimisly and supportively De-
spice 1he growing legslation 1o pieiec
womea's s agaimy abuosive men
Juglges w1l have the power 10 make 1heir
own deciiions. The amhoer looks & the
npes of vielenoe that women repon,
aitalynis v juelyges wse their matharity
andl bpoks an the rale juidees can play in
womien's ellarts 1o protec ihemselves
FpEins violence,

WOMEN'S RIGHTS: & GLDBAL VIFW
[oiten &7 Fraw W ree

A Woaip Vire oF S sues
Losnos: GEEERwWOSD, o0

BEBN mqrypolgol
This is & cumparative
Il.‘l.ld"[ ol women's
rights, brosdly de-
Tl e e hamdinag vl
palitical and soscial
rights. There iy clear
evidence, through the
Tilteen case studies n vy 2
this ook, that rights are viewed dilfer-
ently by gromips than lave expersenoed il
Ferent cubiural practices and historical
processes. The conchusions and experi-
enes ol the varse caws and reglions
raise significant comparative ssoes and
broaden the anderscanding of women's
rights. By highlighting snd exphorng these
immiees, this vl & i oo make § posd-
vive contribiulon 1o the continising dia

lospoie oan wenmsen's rights




